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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

DEC 23 1987

SUBJECT: Opinion in U 'S. v. Louisiana-Pacific Corporation,
D. Colo., Interpreting Certain PSD Regul ati ons

FROM Thomas L. Adans, Jr.
Assi stant Admi ni strator for Enforcenent
and Conpliance Mnitoring

TO J. Craig Potter
Assi stant Admi ni strator
for Air and Radiati on (ANR-443)

On Cctober 30, 1987, Judge Arraj of the U S. District Court for the
District of Colorado issued an opinion on cross nmotions for sunmary judgnent
inthis case. The United States has sued Loui siana-Pacific (LPC) for
construction of two nmpjor stationary sources w thout first obtaining
prevention of significant deterioration (PSD) permits as required by the
Clean Air Act and applicable regulations. LPC has alleged that the sources
in question, waferboard production facilities |ocated at Kremm ing and
O at he, Col orado, were not mmjor sources and so the requirement to obtain
PSD permits did not apply to the facilities. Judge Arraj denied both
notions for summary judgnent, finding that questions of fact existed which
need to be resolved in a trial. Trial is now set to conmence January 19,
1988. However, Judge Arraj's opinion covers several |legal matters which are
i mportant issues of first inpression and may significantly affect
enforcenment under the Clean Air Act in the future.

l. The Jurisdictional Requirenment for a 30 Day Continuing Violation
After the Issuance of a NOV

In its conplaint, the governnent had pleaded its first claimin the
alternative, alleging that the LPC Kremm i ng waferboard facility was either
a "mpjor nodification" or a "major stationary source", as defined by the PSD
regul ations. The Court granted LPC s notion for summary judgnent on the
governnent claimthat the Kremming facility was a major nodification. The
Court's reasoni ng was based on the jurisdictional requirenents of the
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Clean Air Act. LPC operated a saw mill which contained a teepee burner on
the Kremmling site prior to comencing construction of the waferboard pl ant
in 1983. The teepee burner was undisputedly a major stationary source (it
had em tted over 250 tons per year of a regulated pollutant). A mgjor

nodi fication is defined in the PSD regul ati ons as a physical or operational
change whi ch produces significant net em ssions increases. "Significant" is
further defined as 40 tons per year of volatile organic conpound, or 25 tons
per year of particulates. There is no question that the waferboard pl ant
increased em ssions at Kremmling by those anpunts.

EPA i ssued an NOV to LPC for construction of a major nodification
wi thout a PSD permit on June 5, 1987. However, by the end of June, LPC had
di smant|l ed and permanently renoved the teepee burner (the major stationary
source). Judge Arraj held that EPA could not naintain its action on the
maj or nodi fication theory because the mmjor source, upon which the mgjor
nodi fication nmust be based, did not exist for nore than 30 days after the
NOV was issued. Section 113(b) (2) of the Cean Air Act allows the
Admi nistrator to bring suit in federal district court when a source violates
the Act "nore than 30 days after having been notified by the Adm nistrator
under section (a) (1) of this section of a finding that such person is
viol ating such requirenent."

EPA had al so issued a second NOV to LPC for the construction of the
waf erboard Plant at Krenming, however. This NOV, issued February 3, 1987,
al | eged construction of a mpjor stationary source without a PSD permt. To
prove this allegation, EPA nmust show that the Kremml ing waferboard plant
itself has the potential to emt 250 tons per day. The Judge allowed this
claim(the plaintiff's first claimin the alternative) to stand and be heard
at trial.

Il. The Meaning of "Federally Enforceable Restrictions" as Limting
"Potential to Emt" Under PSD Regul ati ons

LPC argued that the Kremm ing and O athe plants could not considered
maj or stationary sources because conditions in their state pernmits linmted
their em ssions to | ess than 250 tons per year of each regul ated pollutant.
Since these state pernmits were issued under an EPA-approved program the
pernmits are considered "federally enforceable". Therefore, LPC argued,
conditions in these permts which linmt em ssions should be considered
federally enforceable limts for purposes of determ ning potential to emt.
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The Court disagreed. Judge Arraj first pointed out that the violation
begi ns when construction comenced and that the state permits for Krenmnling
and O athe were not issued until several nonths after construction
commenced. Thus, the state pernmit limtations could not be a defense in the
case because they did not exist when the alleged violation commenced

After making this determination, Judge Arraj held that "even if the

state pernmits had been in existence when the alleged violation occurred

defendant's notion would still have to fail because | cannot accept
def endant's overly broad construction of the term'potential to emt.'" pp.
17-18. The Judge rejected the notion that restrictions on actual em ssions
are properly considered in deternmning a source's potential to emt. He
anal yzed the opinion in Al abama Power v. Costle, 636 F.2d 322 (D.C. GCir.
1979), the sem nal opinion regarding the meaning and requirenents of the PSD
program He | ooked, as well, to the preanble of the 1980 PSD regul ati ons,
t hose regul ati ons promul gated by EPA in response to the Al abama Power
decision. Fromthese sources and the | anguage of the regul ations
t hensel ves, the Judge concluded "that a variety of factors (in addition to
maxi num desi gn capacity) are properly included in the calculation of a
source's potential to emit. These factors clearly include the effect of
pol lution control equiprment. Additionally, they include federally
enforceabl e permt conditions which restrict hours of operation or anopunts

of material conmbusted or produced . . . . (T)hese factors do not include
permit restrictions which limt specific types and anounts of actua
em ssions."” In reaching his conclusion, the Judge found that the definition

of "potential to emt" should be given a narrow construction. The opinion
held that "not all federally enforceable restrictions are properly
considered in the calculation of a source's potential to enmit. Wile
restrictions on hours of operation and on the anpbunt of material conbusted
or produced are properly included, blanket restrictions on actual em ssions
are not." p. 23

A copy of the opinion is attached. |If you have any questions, please
call Judy Katz at 382-2843

At t achnent
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